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Annomauun: 8 cmamve paccmampueaemcs 60Npoc 0 MomeHme OONYCKA 3aKOHHO20 NpedCmagumens K Y4acmuio 8
V20NI0BHOM Npoyecce 8 OMHOUEHUU HECOBEPUIEHHOLEMHE20 N0003PesaemMo20 Uil 008UHAeM020. AHarusupyromcs
Hopmbl  Yeonosno-npoyeccyanvrozo kooexca Poccutickou ®@edepayuu (Oanee — VIIK P®D) u mHeHus yueuvix-
npoyeccyanucmos. Ocoboe 6HUMAHUE YOeleHO NpodiIeMaM, BO3HUKAIOWUM NPU HEOOHOIHAYHOM MOIKOBAHUU
NONOJHCEHUTE 3AKOHOOAMENbCHIBA, d MAKICE NPUBOOSIMCS PATUYHbIE HAYYHbIE NOOX00bl K OaHHOU npobieme. Agmop
npeonazaem 603MOACHbLE NYMU COBEPULEHCMBOBANUS 3AKOHOOAMENbCMBA 8 OUHHOU cepe.

Knroueevie cnosa: necogepuienHonemHuil no0o3peeaemvlll, 00GUHSEMbIL, 3AKOHHBIL NPedCmasumens, Y20i06HbIL
npoyecc, VIIK P®, sawuma npas HecogepuieHHONLEMHUX, CYOeOHAs NPAKIMUKA.
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VIIK 343.1

[Ipobema 3amuTHl TpaB HECOBEPIICHHONETHUX JIMIl, BOBJICUYEHHBIX B YrOJOBHOE CYIONPON3BOACTBO, MMEET
KJIIOYE€BOE 3HA4Y€HHE, MOCKOJbKY HANpsMYyIO CBSi3aH C OOEecCIedeHHeM IIpaB HECOBEPIICHHOJIETHEr0 Ha 3alluTy,
CIpaBeINBOe CyeOHOE pa30HpaTenbCcTBO M YYacTHE B IPOLECCe B YCIOBHSX, YYUTHIBAIOIIUX €0 BO3PACTHBIC H
MICUXOJIOTUYECKUE OCOOCHHOCTH.

OpHUM U3 BaKHEHIINX BOMPOCOB SIBISETCS MOMEHT JIOIyCKa 3aKOHHOTO IIPEICTAaBUTEIN K y4acTHIO B jeine. B
CBSI3U C 3TUM HEOOXOIMMO HCCIEI0BaTh IPABOBOE PETYIHPOBAHHE JAHHOTO ACHEKTa, MO3UIMH PA3IHYHBIX yUEHBIX
U CyAeOHYIO IPaKTHKY.

Crarpa 48 VIIK P® ycranaBiuBaeT 0o0sf3aTelbHOE ydacTHe 3aKOHHOTO TPEICTaBUTENS JUIA 3aLIUTHI NpaB U
3aKOHHBIX HHTEPECOB HECOBEPIIEHHOJIETHETO, COBEPIIMBIIETO MPECTYIIICHHUE.

Cormacio 4. 1 cr. 426 VIIK P®, 3akoHHble NpPEACTaBUTENM HECOBEPLIEHHOJETHETO I0A03PEBAEMOTr0,
OOBHHSIEMOTO JIOMYCKAalOTCS K Yy4YacTHIO B YrOJOBHOM JieJie HAa OCHOBAHHHM IIOCTAHOBJIGHHS CIIEAOBATENs,
JIO3HaBATEJsl ¢ MOMEHTA MEPBOTO JIONPOCa HECOBEPIICHHOJIETHETO B KAUYeCTBE I10JJ03PEBAEMOTO WII OOBHHIEMOTO
[2].

Hecmotpst Ha TO, 9TO 3aKOHOJATENH YCTAHOBIUI YSTKHH MOMEHT JOITyCKa 3aKOHHOTO MpEeACTaBUTENS (C IepBOro
JIoTIpoca B CTaTyce IOJ03PEBAa€MOro HIJIM OOBHHSAEMOTO), JAaHHAS IO3WIMS HE OXBaThIBACT CHUTYAIlUH, KOTAa
HECOBEPIICHHOJNIETHUH YYacTBYeT B TPOIECCYaJbHBIX ACHCTBHAX e€me 10 MOsSBICHHSA (HOpPMaIBHOTO CcTaryca
nogo3peBaeMoro. Hampumep, HECOBEPIICHHOJETHHH MOXET OBITh JONPONICH B KadeCTBE CBUAETENS, OIHAKO
CIICZICTBEHHAsI TPAKTHKa ITOKa3bIBAaeT, YTO HEPEOKO MMEHHO Ha 3TOW CTaJWM OpPTaHbl JO3HAHUSA W CIEACTBUSA
MBITAIOTCS] OIYYHUTh OT HETO CaMOOTOBOP. B 3TOH cBs3M monaraio, 4To JOMMyCK 3aKOHHOTO HPEACTaBUTENS JOJDKCH
OCYILECTBIIATLCS. HE TOJIBKO HA CTAIMM MEPBOr0 JONPOCA B Ka4eCTBE MOA03PEBAEMOr0, HO U B UHBIX CIIEICTBEHHBIX
JIEHCTBUSX, T€ CYIIECTBYET PUCK HAPYILEHHs €ro Mpas.

Cyl1ecTBYIOT HECKOJIBKO MOJXOA0B K BOIIPOCY O MOMEHTE JIOIYCKa 3aKOHHOT'O MPEICTaBUTENS B CBA3H C TEM, UTO
MOMEHT JIOITyCKa 3aKOHHOTO IIPEJCTaBHTENII C MOMEHTa IIEPBOTO JIONPOCAa MOXET CYHIECTBEHHBIM 00pa3oM
HapyIINTh IIpaBa HECOBEPIICHHOJETHETO Ha 3Tale MPOBEPKH COOOIICHHS O MPECTYIJICHUH, a TAaKXKe B XOJ€ MHBIX



CJICICTBEHHBIX JIEHCTBHI C yJacTHEM HECOBEPIICHHOJIETHErO B Ka4eCTBE CBHIETENS B COOTBETCTBHH CO CT. 191
VIIK PD.

1. Yactp aBTOpPOB OTCTaWBalOT MO3MLIMI0 O HEOOXOAMMOCTH JONMyCKa C MOMEHTa 3aJeprKaHus
HECOBEPIICHHOIETHETO, AKIEHTHPYd BHUMAaHWE Ha HEOOXOAMMOCTH HEMEIUIEHHOTO OO0ECHEdYCHUs 3aIluThl B
YCIOBHUSIX BO3MOKHOTO IICHXOJIOTUYECKOTO AABJICHHSA M HEOCTATKa KM3HEHHOTO OIBITA y MOAPOCTKA.

Tak, III.®D. BarayToumHOB B cBOEH HaydyHOH paboTe yKasbIBaeT CICIYIOIIEe: «IOIYCK 3aKOHHOTO MPEICTaBUTEIS
HECOBEPILCHHOJIETHETO K YYacTHUIO B YrOJIOBHOM JeJe JOJDKEH OBbITh MPOM3BEAEH C y4ETOM ero (akTHYeCKOTo
cTaTyca, HauMHas C MOMEHTA BBI30Ba, JOCTABJICHHUS HECOBEPLICHHOJETHETO B OPraHbl MOJUIMHM, K CJIEHAO0BATENIo,
JIO3HABATEJIFO JUIS BBIMOJIHEHHs! JIOOBIX JOCIEICTBEHHBIX U CIIEICTBEHHBIX, IPOLECCYaIbHbIX AEHCTBUIL, C MOMEHTA
MOSIBJICHUS] MaJICHIINX 3JIEMEHTOB MO/I03PEHHUS O COBEPIICHUH HECOBEPLIEHHOJIIETHUM JI000T0 MpecTyIuieHus» [ 5, c.
115].

2. Jlpyrue y4eHble CYMTAIOT, YTO JOMYCK JIOJDKEH OCYILECTBIATHCS IO MOMEHTA BO30YXK/IEHHS YTOJIOBHOTO JIela,
yro Oyger oOecrmedmBaTh 3aIIUTy MPaB HECOBEPIICHHONETHHX HA BCEX JTalax MPOBEICHUS CIECICTBEHHBIX
EUCTBUM.

Tak, B.B. Tpyxaues m VY.H. AxmemoBa B cBoell padoTe YKa3bIBalOT, YTO «IPOIECCyalbHBIA CTaTyc
MO/I03PEBAEMOT0, OOBHHSIEMOTO TIPHOOPETAET COOTBETCTBYIOIIMI CYOBEKT HE HA CTaJuM JOCICICTBEHHOH
MPOBEPKH, a MOcie BO30YKICHUS YroJOBHOTO Aena. M3 3Toro ciemyer, 9To, B CMBIC/IE IPUBEACHHBIX MOJIOXKECHUN
VIIK P®, no BO3OyXOeHHS cJeqoBaTelieM YTOJNIOBHOTO Jeja 3aKOHHBIC IIPENCTABUTEIM KaK TaKOBBIE HeE
paccMarpuBaroTes» [6, ¢. 255]. Mcxoas u3 3TOro BaykKHO OOCCICYUTDH MPABO HECOBEPIIICHHOJICTHETO OOBUHIEMOTO,
M0/I03PEBAEMOr0 Ha 3aIllUTy Ha BCEX CTaAUSX YrOJIOBHOTO MpOIecca, B TOM YKCJIE Ha CTaJNH IPOBEPKH COOOILICHNUS
0 IIPECTYIICHUH.

3. Hexoropble HccleoBaTelld YKa3blBalOT Ha HEOOXOJMMOCTH JIONyCKa 3aKOHHOTO MpEICTaBUTENs Ha Ooiee
PaHHUX ATanax mpoiecca.

Tak, A.E. AHTUIIOBAa OTMEYaCT, YTO y4acTHE 3aKOHHOTO IPEICTABUTENS JOJDKHO OBITH 00ECIEYEHO HE TONBKO C
MOMEHTa TIEpPBOTO JIOIpoca, HO U TPH TPOBEICHWM MHBIX CICICTBEHHBIX MAEHCTBHH C ydacTuem
HECOBEPILICHHOIETHETO, TOCKOJIBKY 3TO CIIOCOOCTBYET 3alllTe €ro MpaB M 3aKOHHBIX HHTEpecos [3, c. 12].

4. BonpmmHCTBO yueHBIX (Hanmpumep, J.A. Yepnsix, C.B. TeTioeB) B cBoeii pabote oTMedaeT HEOOXOAUMOCTH
y4JacTusl 3aKOHHBIX IPEACTaBHUTENICH B JIONPOCE HECOBEPIICHHOJETHETO IOA03PEBACMOr0 MM OOBHHIEMOTO Ha
CTaJU{ TPEIBapUTEIHBHOTO PAcCICAOBAHUS, MMOAYEPKUBAS, YTO ITO SBISIETCS MOMOTHUTEIBHOW MPOLECCYalIbHOU
rapaHTueil oxpaHel IpaB HecoBeplleHHoieTHHX [4, c. 170]. JlaHHas MO3UIMS COOTBETCTBYET MMEIOIIEMYCS
YTOJIOBHO-IIPOIIECCYaIbHOMY 3aKOHOAATEIBCTRY.

3T0 NO3BOJISIET 00ECHEeYUTh 3aIIUTy IIPaB HECOBEPLICHHOJIETHEr0 Ha PaHHUX CTaIusIX Hpolecca, MCKIoYas
BEPOSITHOCTD JIABJICHHSI CO CTOPOHBI OPI'aHOB CleJCTBUS. JlaHHAs MO3MLUs Oa3upyeTcsl Ha MPUHIUIE 00ecreYeHUs
rapaHTHi 3alluThl IpaB OOBUHAEMOT0, 3apuKcHpoBaHHOM B cT. 48 Koncturyuuu PO [1].

C.B. TetioeB yka3bsIBacT Ha MPOOIEMBI y4acTHs 3aKOHHOTO TIPEJCTABUTENS B JOIPOCE HECOBEPIICHHOJETHETO
MO/I03PEBAEMOT0 WM OOBMHSIEMOTO Ha TIIPEABAPUTEIHHOM pACCIE[OBAaHMM, OTMEYas CilydaW IPOBEINCHUS
CJIC/ICTBEHHBIX JIeHCTBUI 0e3 ydacTHst 3aKOHHBIX TIpEJCTAaBUTENEH, HYTO MOXET HapylaTh [paBa
HEeCOBEpILIEHHONETHUX [7, c. 175].

A.A. TlomnyOHSIK paccMaTpuBaeT BONPOC HEOOXOAMMOCTH Yy4YacTHsl 3aKOHHBIX IIPEACTaBHTENCH B JOIIpoce
HECOBEPILICHHOJIETHETO I0J03PEBAEMOT0 WM OOBMHIEMOTO Ha CTaJUM IPEIBAPUTEIBLHOTO PpacCiIeIOBaHUs,
MOYEPKHBas BAXKHOCTh MX MPUCYTCTBHS Ha paHHUX 3Talax Mpolecca JUisl 3alluThl IPaB HECOBEPIIEHHOJIETHETO 8,
c. 182].

AHanu3upysl BBIIIEU3JIOKCHHBIE MOIXOABI, IpeACTaBiseTcss Haubojee OOOCHOBAaHHOM MO3WIMA, COIJIACHO
KOTOPOH 3aKOHHBIHM MIPEJCTaBUTENb 00sI3aH JOMYCKAaThCs B ABYX CIIydasx:

1) C mMoMeHTa MepBOro MpPOIECCYalbHOrO MECHCTBHS, 3aTPardBaroOIIEro IpaBa HECOBEPLICHHOJETHETO. JTO
obecrieunT A(PPEKTUBHYIO 3aLUTY €ro MpaB U MCKIIOYHUT PUCKH HE3aKOHHOTO JaBlieHHs. YuuTbiBas MHeHHe A.E.
Antnnosa u U1.®. barayrauHoBa, MOXKHO YTBEpKAaTh, YTO 3aKOHOJATENILHOE 3aKpEIUICHWE TaHHOTO MOMEHTa
ABJIETCS HEOOXOIMMOM MepoH JuIs oOecriedeH s CIIPaBeJTMBOTO IPABOCYIHS.

2) C MoMeHTa NOJNy4eHUS OOBSICHEHHS OT HECOBEpIICHHOJETHETO Ha JTale MpPOBEPKH COOOIIEHHS O
npectymieHud. YuurteiBas MHeHus B.B. Tpyxauea m VY.H. AxmenoBa oOs3aresibHOE ydacTHe 3aKOHHOTO
MPE/ICTaBUTENs Ha CTaJHH IPOBEPKH COOOILICHUS O MPECTYIICHUH SIBIISICTCSl aOCOJIIOTHOM rapaHTHeH coOMoneHuns
NpaB HECOBEPILIEHHOJIETHETO T10/103PEBAEMOr0 WIIM OOBHHAEMOTO.

B nmemsix ycrpaneHus mpo06eoB B 3aKOHOJATEILCTBE MPeIaraeTcsi BHECTH n3MeHeHus B cT. 426 YIIK PO, getko
yKa3bIBasi, YTO 3aKOHHBIA TPEICTABUTEIh HECOBEPIICHHOJIETHETO ITOJ03PEBAEMOTO, OOBHHIEMOTO IOJDKEH OBITh
JIOMTYIIIEH B CJIEAYIOIINX MOMEHTaX: MMOydeHne 00bsICHEHHS 10 BO30Y)KICHHUS YTOJIOBHOTO Jea, TH00 3aaepKaHus,
700 MIpH MPOBEICHUH IEPBOTO CIICACTBEHHOTO JCHCTBUS C yd4aCTHE HECOBEPIIICHHOJIETHETO.

Taxum o6pazom, mpobiaeMa I0IycKa 3aKOHHOTO HPEeACTaBUTENS HECOBEPIIEHHOIETHETO OCTAeTCA aKTyaJIbHON U
TpeOyeT 3aKOHOZATENbHOTO YyTouHeHHs. CyIecTBYIOIIHE TEOPETHYEeCKHe W IPAaKTHUECKHe Pa3sHOTIACHS
MOATBEPKIA0T He0OX0AMMOCTh BHeceHHs m3MeHeHni B YIIK P®. JlanpHeimue uccnenoBanus B JaHHOW 00IacTu
MOTYT OBITH HalpaBjieHbl Ha aHaJM3 3apyOe)KHOTO ONbITa 3AIIMUTHI IIPaB HECOBEPIICHHOJETHHX B YTOJOBHOM
npolecce.
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